Care for the person, protection of health and respect for the will of the patient in Italy: support administration as a tool to jointly promote health and respect for autonomy in incompetent patients by Delbon, Paola et al.
[page 116]                                               [Journal of Public Health Research 2014; 3:392]                                     
                                Journal of Public Health Research 2014; volume 3:392
Care for the person, protection of health and respect for the will of thepatient in Italy: support administration as a tool to jointly promote healthand respect for autonomy in incompetent patientsPaola Delbon,1,2 Giovanna Ricci,3 Massimo Gandolfini,2,4 Adelaide Conti1,21Department of Surgery, Radiology and Public Health, Public Health and HumanitiesSection, University of Brescia; 2Centre of Bioethics Research (with the contribution ofFondazione Poliambulanza), University of Brescia; 3Legal Medicine Section, School of Law,University of Camerino, Macerata; 4Neuroscience Department, Fondazione Poliambulanza,Brescia, Italy
Abstract
In Italy, advance health care directives are a subject of considerable
debate in both legal theory and practice. This debate focuses in partic-
ular not only on the appropriateness of approving ad hoc statutory reg-
ulations but also on the extent to which similar advance indications of
a person’s wishes are applicable under the existing legal system, albeit
in the absence of a law regulating them. The authors of this paper con-
sider, in particular, guidelines relating to the possible use of the mech-
anism of support administration (amministrazione di sostegno) (Law
No. 6/2004) as a procedure to be used for the legal recognition of
advance health care directives, particularly in the light of the legal pro-
vision for the possible designation in advance of a support administra-
tor by a beneficiary in anticipation of an eventual situation of incapac-
ity. This underlines how the concept of health does not only exist in
the abstract, but must be measured in relation to the particular patient
in the particular situation and how beneficence and respect for auton-
omy are both essential elements in the choices aimed at promoting the
health and the wellbeing of its citizens.
Introduction
The long process of discussion of Bill No. 2350 (16th Legislature) –
containing provisions regarding therapeutic alliance, informed con-
sent and advance health care directives – hasn’t put an end to the
Italian debate in legal theory and practice with regard to the scope of
applicability of these early manifestations of intention under the exist-
ing legal system, and in particular within the sphere of the mechanism
for support administration introduced by Law No. 6 of 9 January 2004.
This law has introduced a flexible instrument, able to adapt to the
needs of fragile subjects, to protecting them as well as to promote their
residual skills, unlike the traditional legal measures to protect individ-
uals, interdizione and inabilitazione, very often disproportionate to the
subject’s need for protection.1
After all the new measure rests on a philosophy opposite to the one
which is at the bottom of the old system of protection and it is mainly
characterized by the ability of the administrator to provide support to
a wide range of possible beneficiaries; by flexibility according to the
specific needs of the beneficiary; by continuous monitoring of the
work by the probate judge; by the simplicity of the procedure.2
Support administration, compared to interdizione – that entails the
subject’s inability to perform valid acts, that are placed in the name
and behalf of the subject by a guardian appointed by the court – and to
inabilitazione – that allows the subject to make autonomously only
acts of ordinary administration – was introduced in Italian legal sys-
tem with the intent to protect, with the least possible limitation of
their ability to act, persons who are wholly or partially deprived of their
autonomy in the performance of their daily activities, by means of
interventions of temporary or permanent support. On the one hand
this measure, established as an instrument of assistance for a person
who, as the result of an illness or of a physical or mental impairment,
is unable, even partially or temporarily, to provide for his own interest,
offers protection to situations that would not be included in the previ-
ous protection measures, reaching the subjects whose condition is not
severe enough or stable enough to justify a measure of interdizione
but nevertheless in a condition as to require a form of protection; on
the other hand, the actual implementation of this new measure is sup-
ported by a very active role on the part of the health and social care
services directly involved in the care and assistance to the person
when aware of facts making appropriate support administration:
health and social care services managers are in fact required to bring
a court action or inform in any case the public prosecutor.
This provision reinforces the intention of offering effective protec-
tion to those who even if in a condition of frailty and weakness would
risk remain without protection, implementing the principles of funda-
mental equality and solidarity of Italian Constitution, through the
acknowledgment of the active role of the health and social services in
ensuring the activation for fragile persons of the new support mecha-
nism provided by the Legislature.
Significance for public health
The concept of health includes not only the physical, but also the psychoso-
cial dimension in accordance with the will of people. The reference to the
personal concept of quality of life, values, ethical and religious opinions of
each subject are key components underlying the decision-making process
concerning a given patient in a given clinical condition: the concept of
health does not only exist in the abstract, but must be measured in relation
to the specific patient in the specific situation. The authors analyse the
Italian debate about the possible designation in advance of the support
administrator on the part of the beneficiary in anticipation of a potential sit-
uation of incapacity, as a tool to enforce advance care directives, to show how
beneficence and respect for autonomy are both essential elements in the
choices of the legal system aimed at promoting the health and the wellbeing
of its citizens.
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The purpose of this mechanism does not end with the cura patri-
monii of the beneficiary, having as its main objective the promotion of
the individual:3 this broad scope of application is clear from the letter
of the regulations that govern it, in particular from article 404, para. 4
of the Civil Code, which states that whenever the need arises, the pro-
bate judge shall adopt urgent measures, if necessary of his own motion,
for the care of the person concerned and to safeguard and administer
his assets, and from article 408, para. 1 of the Civil Code, which estab-
lishes that the choice of the support administrator is made with exclu-
sive regard to the care and best interests of the beneficiary.
Nonetheless, reference to generic concept of interests (article 404, Civil
Code), to needs (article 410, para. 1, Civil Code), and to moral interests
(article 44, Civil Code implementing provisions) of the beneficiary con-
tained in the law confirm the relevance of support administration even
in the context of health protection.
Support administration and health protection
The relationship between support administration and care for the
person is confirmed in a number of court rulings which recognise the
effectiveness of the mechanism for the representation of individuals
also in the sphere of decision-making related to health care,4-12 ground-
ed in proper respect for the beneficiary:13 in such cases empowerment
of the support administrator to express consent to health care consti-
tutes an instrument for the care or rather for the safeguard of the
health of an individual incapable of taking decisions regarding his own
state of health.
The relationship between support administration and care for the
person is further confirmed by a ruling by the Supreme Court which in
fact reaffirmed that the power to care for a disabled person shall like-
wise be exercised by the person who has been appointed as support
administrator, as the appointment must contain an indication of the
acts that the administrator is empowered to perform in order to protect
the interests – including the personal interests – of the beneficiary.14
Such powers may not be exercised – in accordance with the ration-
ale of the provision itself – if not to protect the beneficiary, while at the
same time acknowledging this person’s own wishes: the intention of
the legislator is specifically to safeguard, with the least possible limita-
tion of their ability to act, persons who are wholly or partially deprived
of their autonomy in carrying out their daily activities, through inter-
ventions providing temporary or permanent support.
Article 410 of the Civil Code (Duties of a support administrator)
states that, in the performance of his duties, a support administrator
must take into account the needs and wishes of the beneficiary and
must promptly notify the beneficiary with regard to the acts to be per-
formed.
Thus, article 407, para. 2 (Proceedings) of the Civil Code states that
the probate judge must personally consult the individual to whom the
proceedings refer, where necessary, in the place in which the individ-
ual is to be found, and must take his needs and demands into account,
in line with the best interests and needs of the individual.
Even the Convention for the Protection of Human Rights and Dignity
of the Human Being with regard to the Application of Biology and
Medicine: Convention on Human Rights and Biomedicine of the Council
of Europe states in article 6, para. 3 (Protection of persons not able to
consent) that ...where, according to law, an adult does not have the
capacity to consent to an intervention because of a mental disability, a
disease or for similar reasons, the intervention may only be carried out
with the authorisation of his or her representative or an authority or a
person or body provided for by law. The individual concerned shall as
far as possible take part in the authorisation procedure.
The regulations under consideration, as well as procedures for appli-
cation of the provision, confirm that decisions of a personal nature,
including those relating to health, must wherever possible be the result
of an agreement between the beneficiary and the administrator: in the
case of incapacity of the beneficiary the administrator must in any case
ensure that his own choices respect the personal dignity of the individ-
ual concerned and possibly take into account any wishes previously
expressed.15 
Respect for the personal integrity of the individual concerned there-
fore constitutes the fundamental principle in the exercise of the pow-
ers attributed to the administrator, in the context of the individual’s
assets and even more so in the personal sphere,16 since life choices
must respect the standard value system of the beneficiary and the iden-
tity of this person.
The relationship between care for the individual, protection of
health and respect for the personal integrity of the beneficiary reflects
that global notion of health which includes a subjective dimension
where the views expressed by the patient himself assume importance:
the concept of health does not exist only in the abstract, but must be
measured against the particular person whose health is being consid-
ered.3
If within this context the dialogue between the support administra-
tor and the beneficiary constitutes a fundamental tool, in cases where
the individual concerned is incapable it is necessary to verify the oper-
ational space and above all the instruments that will enable the support
administrator to operate while respecting the personal integrity of the
beneficiary.
An important aspect is the provision contained in the law with
regard to the possibility that it is the same individual concerned who
designates his own support administrator, in anticipation of his own
potential future incapacity, by means of a certified public or private
deed (article 408, para. 1), giving due consideration to the autonomy of
the individual concerned by means of the identification of a person of
trust who will be obliged to act while taking into account his needs and
wishes.
Advance health care directives and supportadministration
Legal theory has for some time debated whether it is possible to
enhance such precautionary designation by means of additional deci-
sions such as advance health care directives, namely indications
regarding health treatment or the choice of the place of care, and
whether such advance expressions of wishes should be effective.
The legislator neither provides indications in this regard nor speci-
fies whether, in order to ascertain the wishes of the beneficiary, the
administrator must base himself exclusively on actually having heard
these wishes or rather – as in cases where the beneficiary is no longer
capable of any communication as a result of his infirmity – even by a
mere examination of documents and written statements, of evidence
given by those who knew him or spent time with him and, naturally, any
previous personal acquaintance.17
In this connection it has been underlined that the fact that the inten-
tions of the legislator ex lege No. 6 of 2004 go beyond that of providing
a set of specific rules governing advance health care directives, is clear-
ly evident given that the contents of the deed for the precautionary des-
ignation of the support administrator are expressly limited to the mere
indication of the legal name of the administrator.18
If there is an awareness that it would be possible for an individual
lay down the operating procedures that a support administrator may
follow and, consequently, that a probate judge would be assigned the
task of verifying any wishes expressed in advance by the beneficiary –
in the context of the appointment and the conferment of powers to a
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support administrator to promote care for the person concerned – this
situation can serve as a vehicle for an understanding of the system
under consideration that would effectively respect the autonomy of the
beneficiary, and would be easier to implement precisely in instances
where the individual concerned would have drawn up a testament for
support including the choice of the support administrator and the
simultaneous communication of statements in advance of treatment;
nonetheless the effectiveness of these developments remains to be
ascertained.
There are some authors, who point out in this regard that choices
concerning the beneficiary must be made with an eye to existing
assessments,17 taking into account all the circumstances of the case,
without, however, the indications provided ex ante by the person con-
cerned being considered absolutely decisive. Instead these indications
would constitute one of the elements to reconstruct the actual wishes
of the person concerned, but with the final decision nonetheless being
referred back to the support administrator and, evidently, to a judge.
The potential of the system under consideration as an effective
instrument to promote the autonomy of the individual concerned may
therefore become effective only through the intervention of the probate
judge. With regard to the choice of a support administrator, the
prospective designation by the individual concerned will gain relevance
only at the moment of the appointment to be made by the probate judge
in the light of the conditions envisaged by the law, on the understand-
ing that it is only for serious reasons that the judge may diverge from
the choice made by the person concerned.
With regard to the additional contents of the deed for the designa-
tion of the support administrator, which are not specifically considered
by the legislation in question, any enactment in the act for the appoint-
ment of the support administrator of any such advance directives –
with consequent implications of these directives on the support admin-
istrator as well – is left to the probate judge.
In a recent judgment, the Supreme Court considered the possibility
of supplementing the act for the designation in advance of the support
administrator by the beneficiary, with the intentions of the subject and
hence the suitability of this act to convey the advance health care direc-
tives, while specifying that the state of incapacity is a constituent ele-
ment in the provision of support:19 the judicial intervention cannot but
be simultaneous with the manifestation of the subject’s need for pro-
tection, therefore reflecting the incapacity or infirmity from which this
need arises and which, according to the relevant regulatory framework,
represents a prerequisite of the system itself and not merely its effects.
In the case in question the Court turned down the request of a woman
to appoint in advance a support administrator whom she had chosen
herself in an authenticated private deed, in anticipation of any future
incapacity on her part, to act as guarantor of the wishes that were
simultaneously expressed with regard to medical care by the person
concerned.
The judges, in fact, point out that a de futuro designation, which is
expressed through a public or authenticated private deed, remains cir-
cumscribed within the limits of a private initiative and that its purpose
is however due to be fulfilled, by means of the actual manifestation of
its effects, bearing in mind the unfolding of one’s personal condition,
and in the context of the judicial proceedings subsequently set in
motion, through the appropriate appointment by the probate judge.
Without prejudice to this aspect, the judgment issued by the
Supreme Court points out that the appointed support administrator
shall have the duty to act not only in the best interests of the benefici-
ary, carrying out the tasks that are associated with his nomination to
protect and to assure his patient, but together with the beneficiary, and
adds that the probate judge, who for serious reasons may justifiably
distance himself from the choice of the beneficiary, as a logical corol-
lary, may similarly dissociate himself from the additional choices
expressed in the act, wherever intervention is rendered necessary, only
if he can evaluate the existence of serious reasons.
Earlier court rulings on this subject had stressed the connection
between the provision of support and advance health care directives by
stating that the text of article 408 of the Civil Code makes unequivocal
reference to the mechanism for the planning of one’s life and that the
designation may be accompanied by a series of duties assigned to a
substitute in order to render effective, at a time of incapacity, wishes
that were expressed in a state of awareness and explicitly affirming
that the regulatory provision of the precautionary designation of a sup-
port administrator on the part of the beneficiary in the light of the
rationale of the mechanism itself means that it can be affirmed that
support administration is, currently, the most appropriate mechanism
for the expression of advance health care directives issued in the event
of incapacity:20-23 thus in the view of the judges it is this legal provision
which enables the concrete implementation of the system of protection
set out at the level of substantive law in articles 2, 13 and 32 of the
Italian Constitution, while the instruments through which one could
express one’s wishes remain those of a public or authenticated private
deed, referred to, in fact, by article 408, para. 2 of the Civil Code.24
The above-mentioned decision of the Supreme Court occurs in a
context of disagreement in legal theory and practice with regard to the
appointment now for later of a support administrator between
those,23,25-27 for whom an existing state of incapacity represents a con-
stituent prerequisite for the administration of support, as judicial pro-
ceedings can only be actual and concurrent with the needs for which
the support measure is being requested and those,28-33,24 who in con-
trast hold that a now for later appointment is possible, deeming that a
literal, restrictive interpretation of the legislation would render mean-
ingless the innovative scope of Law No. 6 of 2004, preventing the rapid
protection of an individual in the event, for example, of a sudden infir-
mity happening to this person, by asserting that the requirement that
the state of incapacity should exist is a pre-requisite in order to bring
about the effects of the protection measures, and not a prerequisite for
its institution.
The debate regarding the legitimacy of now for later appointments of
support administrators cannot however ignore the diversity of situa-
tions that are potentially affected and subject to the rulings that have
been referred to, such as cases of individuals affected by irreversible,
progressive diseases, who have consciously expressed their own wish-
es with regard to treatment which, in view of the likely progression of
the disease and its future implications, might concern them; individu-
als who anticipate finding themselves in future, following a planned
surgical intervention, in a situation of incapacity, and healthy individ-
uals who request the appointment of a support administrator with the
intention of letting their own wishes be known and respected, in antic-
ipation of a future possible state of incapacity.
Particularly significant in this regard is a verdict of the Court of
Triesteconcerning a request for the appointment of a support adminis-
trator, designated by the plaintiff, an individual with a heart condition
who had undergone heart surgery, with a concurrent declaration of his
own choices with regard to health care.34
The Court of Trieste first of all deemed that there must be an exist-
ing state of incapacity in order to allow a support administrator to be
appointed, pointing out that otherwise one would run the risk of not
even being able to imagine the limit on support administrations that
would be opened, now, for all individuals, healthy or ill, for every future
and uncertain eventuality involving any incapacity on the part of the
individual to manage each and every kind of interest regarding health
or assets, undermining the rationale and purpose of a measure of pro-
tection such as support administration.
On the other hand, the Court of Trieste granted the request, since in
the case in question the description of the applicant’s documented
health condition made it possible to consider that although the condi-
tion of incapacity does not exist, it has nonetheless affected the plain-
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tiff sufficiently frequently in the past to lead him to deem likely, and not
merely as an abstract possibility, a recurrence of the condition of inca-
pacity to express his consent or his refusal of health care and any ther-
apeutic treatment. The plaintiff is therefore affected by a disease which
in all likelihood exposes him to the probability (and not merely the pos-
sibility, as with any other individual) of having (or more correctly of
having once again) a condition of total incapacity, for which it is nec-
essary to take, without any hesitation or procedural delay, decisions in
relation to care, treatment and interventions regarding his health.
This would also exclude the risk of increasing the backlog of applica-
tions by healthy persons, in anticipation of their future, hypothetical
incapacity.35
These pronouncements highlight a tendency to recognise the ration-
ale of support administration as an instrument for the promotion of the
individual and the wishes of the person concerned, pointing out that
the support administrator and the probate judge have the delicate task,
in the case of an individual who is incapable of expressing his own
decisions independently, of going ahead with the reconstruction of the
wishes of the patient with regard to the choice of health care, a duty
made easier by the communication of advance health care directives on
the part of the individual concerned.36
The manifest need to guarantee the implementation of choices in
compliance with the convictions of the individual concerned arises
after all in the context of a transition from the perspective of the search
and reconstruction of a consent which is legitimate in terms of civil law
to the direct application of constitutional rules regarding personal free-
dom; a perspective according to which self-determination in terms of
health care, free from the logic of contractual consent, constitutes an
expression of the individual’s absolute rights.37
In this context there is also room for discussion on the validity to be
assigned to any advance health care directives contained in the act of
designation of the support administrator by the beneficiary, but not
acknowledged in the appointment by the probate judge.
Some persons hold the view that any advance health care directives
possibly included in the act of designation would constitute the main
source on which to draw information regarding the wishes of the per-
son to whom the protection measure applies and would acquire the
same importance as the needs and wishes expressed by the beneficiary
throughout the course of the support administration,38 even in the light
of article 410, para 2 of the Civil Code (Duties of the support adminis-
trator), according to which in case of dispute, of harmful choices or
acts or negligence in pursuing the interests or in satisfying the needs
or requests of the beneficiary, the latter, the public prosecutor or other
subjects set out in article 406 may appeal to the probate judge, who
shall adopt by means of a reasoned act the appropriate provisions: this
is a solution that can also be extended, in the view of these Authors, to
cases in which the wishes expressed in advance by the subject are con-
tained in a separate act.
Thus the Court of Modena,29 commencing from the aforementioned
article 408, para. 2 of the Civil Code, highlights how this provision in
the Code enables the individual concerned to give advance directives
and even deems it difficult to refute the conclusion that the interven-
tion by the legislator designed to introduce and regulate these advance
care directives is absolutely superficial, point out that there are already
the substantive law (articles 2, 13 and 32 of the Constitution), the
instrument through which to express one’s own wishes (precisely, a
public or authenticated private deed, article 408, second paragraph)
and finally the legal provision to which to have recourse (support
administration, Law No. 6 of 2004).
With regard to the formal requirements of such advance health care
directives, in relation to the case of a woman hospitalised in a cardiac
surgery intensive care unit in a medically induced coma, who had pre-
viously designated her support administrator while at the same time
expressing directives rejecting specific forms of health care, the Court
of Modena21 observed that, although it is true that the form of these
directives was not equivalent, in the case in point, to a public act or to
an authenticated private deed as required by the legislation, it is also
true that the documents during the preliminary investigation stage
made it possible to verify that these directives, as shown in the form
countersigned by witnesses, constitute an expression of the specific
wish of a person in full possession of her faculties, with the conse-
quence of a due protection of this wish and, specifically, of that self-
awareness of personal dignity as formed by the person during her life
through her rational inquiries, her emotional experiences and the
established outcomes of the development of her philosophical and reli-
gious views.
The acknowledgment of the role of the support administrator in the
reconstruction of the wishes of the patient is in line with these judge-
ments: this activity may be made easier by the situation whereby the
beneficiary, in the past, expressly declared his consent or otherwise to
specific therapeutic treatments, yet the administrator may also be
assigned the task of communicating the presumed wish of the benefi-
ciary, where the latter is actually unable to do so personally, in cases
where the lifestyle, the personality and the ethical, religious, cultural
and philosophical convictions of the beneficiary suggest the direction
that the beneficiary would have chosen with regard to an individual
choice of care.36
Others, in contrast,39 point out that the validity of any advance health
care directives that appear in the act of designation would be subject to
the sensitivity of the probate judge and therefore the support adminis-
trator, and call into question whether such indications communicated
by the patient constitute a legal commitment on the part of the support
administrator who, in reality, is merely required to abide by the powers
and the duties indicated, first and foremost, in the provision of the pro-
bate judge that assigns him the role – and it is not certain that the
judge will reproduce, in the provision, the wishes of the patient.
Others also point out that the possible designation in advance of a
support administrator by the individual concerned, albeit widened in
its content with the possible concurrent communication of advance
health care directives, is not equal in effect to a living will: 40 support
administration can be considered a complementary mechanism, but
not a substitute for a living will.
According to a number of authors,41 the recognition of support
administration as the most appropriate mechanism for the expression
of advance health care directives by means of the procedures that have
been mentioned may even end up depriving any form of advance direc-
tive of its value and sanctions the principle of judicialisation of a pro-
cedure to exercise self-determination in health matters, making a
jurisdictional phase necessary in order to render effective a right which
is already regulated under Italian legal system and ultimately implying
that the perfect agreement between the powers of the administrator
and the advance directives of the beneficiary ends up depriving one of
the two instruments of any meaning: either the former is superfluous
or the latter is ineffective. Although these authors therefore call into
question the a priori, and across-the-board usefulness of the interven-
tion of the support administrator between healthcare staff and the
patient (whose wishes are already stated in his advance health care
directives), they do not exclude the possibility that in cases where new
scientific discoveries, on-going experiments or new prospects yet
unknown and therefore not envisaged by the beneficiary in his choice,
render these directives inapplicable, it might therefore be useful with
a view to taking the best care of the patients’ interests to appoint a sup-
port administrator who can contribute to build anew his wishes in his
relationship with attending practitioners and to identify the treatments
to be performed; an appointment which is not to be made in advance,
but only at a time when conditions arise which render topical the use-
fulness of the appointment of the support administrator.
Even in relation to this scenario, the Court of Genoa,42 holding an
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opposite view, expressed its opinion with regard to the request made by
a hospitalised woman suffering from severe heart failure, given a real,
concrete risk that she could shortly be in a state of unconsciousness, to
appoint a support administrator with the task of reaffirming her wishes
with regard to health treatment that were already expressed by the
woman in a written document. The Court has stated that, if it is
deemed that the task of the support administrator is to bear witness to
the wishes of his ward for as long as this ward remains in a conscious
state, the protection measure would not in fact produce any added
value regarding the firm wish expressed until that moment directly by
the patient, adequately documented and verified daily by doctors, and
which in any case must be held in due consideration by healthcare
staff. If it is deemed, on the other hand, that the purpose of support
administration is to give a voice to the ward in the face of a clinical con-
dition that has changed compared with the condition that existed
before, not only would there be the risk of representing a wish of the
beneficiary that no longer exists, but above all the risk of placing in fact
a very personal right in the hands of a third party.
The issue of advance health care directives, therefore, is not extra-
neous to the mechanism of support administration and, as transpires
from the discussion regarding their possible synergy, with a view to
achieving the personal integrity and wishes of the individual con-
cerned, or perhaps regarding the limits of the use of such support
measures or perhaps even more regarding the superficiality of the sys-
tem under consideration precisely in the presence of advance health
care directives communicated by the patient; these are various posi-
tions from which several considerations emerge about whether it is
opportune to promote a legislative intervention on this subject.
If the decree concerning the appointment of a support administrator,
following verification that it is impossible for an individual to provide
for his own interests, is an instrument for conferring the assignment
upon the person chosen by the individual concerned, irrespective of the
validity granted to any possible advance health care directives con-
tained in the act of designation or in any case communicated by the
person concerned but not acknowledged by the probate judge in the
appointment decree, the intervention of a judge is indispensable in
order to guarantee that the person of trust chosen by the patient can
act to ensure that his wishes are respected.
In the absence of a regulatory framework with regard to a living will
as an instrument for extending and guaranteeing the autonomous
decision-making of a patient, the expression of a will that directly pro-
duces results, without the necessary mediation of a judicial ruling, both
regarding the contents of the advance health care directive as well as
the designation of the trustee,43 and despite the aforementioned limi-
tations and critical aspects highlighted in the mechanism of support
administration, the regulation of this system could enable today the
appreciation, at least in anticipation of a more systematic, necessary
regulatory intervention, of the wishes expressed by a person who, sub-
sequent to the conscious expression of these wishes, fears that he will
not be able to act autonomously, thence to implement them directly,
and so makes arrangements for others to speak on his behalf while fol-
lowing, naturally, the directives that he laid down himself.39
Thus the Supreme Court, in the aforementioned ruling No.
23707/2012, confirms that, in the case in question (concerning a
request on the part of a woman to appoint in advance a support admin-
istrator indicated by herself in an authenticated private document to
act as a guarantor for the safeguard of the advance health care direc-
tives set out), the intervention of the designated support administrator,
albeit within the limitations that apply to the sphere of very personal
rights, is bound by the indications expressed by the subject when
sound of mind, and he has the power and the duty to express them,
without being required to reconstruct the patient’s wishes through acts
and/or deeds performed when in sound mind, and stresses that the
legal system and jurisprudence not only at national level display an ever
more strongly felt focus on the protection of the complete individual
and on respect for his wishes.
Conclusions
The enhancement of patient autonomy, and the growing develop-
ments in medical treatments and technologies, which may allow phys-
ical survival for years, but which, in some circumstances, could be no
longer of real benefit for the patient, and becoming futile,44 explain why
the debate about advance care directives has become increasingly
important in most European countries during the last few years
Even in Italy there is a need to address the issue of ownership and
the criteria for deciding when the patient becomes incompetent, in
compliance with fundamental ethical principles of respect for autono-
my and beneficence: advance care directives can serve to enhance
patient’s autonomy but, beyond respect for autonomy… advance direc-
tives may also contribute to the patient’s good…indeed, by means of
advance directives, patients are entitled to refuse treatments when they
consider that they would be more harmful than helpful.44
This need is clearly present also in Recommendation of the Council
of Europe’s Committee of Minsters 2009 (11) on principles concerning
continuing powers of attorney and advance directives for incapacity that
aims to promote self-determination for capable adults in the event of
their future incapacity, by means of continuing powers of attorney and
advance directives (Principle 1, Promotion of self-determination) and
that provides that the attorney, as far as possible, informs and consults
the granter on an on-going basis. The attorney, as far as possible, ascer-
tains and takes account of the past and present wishes and feeling of the
granter and gives them due respect.
Although it emerges from recent jurisprudence that it is possible to
find in Italian legal system the prerequisites and the instruments
required for the recognition of previously expressed wishes, even by
means of the mechanism of support administration, there are some
authors, who,40 while acknowledging that there is no lacuna in absolute
terms from a legislative point of view, do not exclude the appropriate-
ness of a legislative intervention that would establish a connection
with the mechanism for support administration by setting out the for-
mal, substantive requirements for these advance manifestations of
wishes to be valid and identifying the subject who is legally obliged to
interact with healthcare staff so as to respect the wishes of the individ-
ual concerned.
Acknowledgement, therefore, of the possibility of enhancing the
value of the system of support administration by means of a mecha-
nism based on a prior nomination in terms of the implementation of
earlier decisions regarding treatment, does not exclude the fact that it
is preferable to lay down a systematic discipline on the subject which
guarantees full implementation of the principle of self-determination
in the field of health care, particularly in the light of the imperfect over-
lap between the institution in question and the so-called living will.
For some authors,18 even the need for the directives and for the desig-
nation of a fiduciary to be conveyed in a notarial act or in a stronger
form seems inappropriate: the absence of directives regarding property
and assets, the connection with the sphere of very personal rights and
the fact that the directives can be revoked or modified at any time
result surely in unfair burdensome formalities, making it seem prefer-
able that these directives are grouped in an original and signed state-
ment or declared by word of mouth to the health care staff and put in
writing by them. An ad hoc regulatory framework, as wished for by
many, for advance health care directives, may therefore take its place
in the legal system, while being assimilated within existing principles,
regulations and institutions, and providing an element of certainty for
the healthcare staff involved as well as a certified guarantee of the
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wishes of the individual concerned.
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